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HIGH COURT FORM No. ( J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

 IN THE COURT OF MUNSIFF, BISWANATH CHARIALI 

 

TITLE SUIT NO.  1/2018 

 

Present: - 

 Smt. Neha Saikia, A.J.S. 

The 30th day of August, 2019 

 

  The Manager, Gingia Tea Estate      .............Plaintiff  

 -Versus- 

      Bimloo Sawasi                          ..............Defendant 

This Suit/Case coming on for final hearing on 29.07.2019 in the  

 presence of- 

  Sri Dilip Kr. Bora ............................. Advocate for Plaintiff 

Sri Pranjal Pratim Borah....................Advocate for Defendant  

And having stood for consideration to this day, the Court delivered the 

following judgment: 

    JUDGMENT 

1. This is a suit for declaration of plaintiff’s right, title and interest in the 

suit land (Schedule ‘B’ mentioned in the plaint) and for recovery of 

possession of the suitland by evicting the defendant with his men and 

materials and also for permanent injunction.  

Fact of the case in brief- 

2. Story of the plaintiff:- The plaint reveals that the plaintiff is the 

Manager of Gingia Tea Estate, owned by M.K Shah Exports Ltd., a 



Page | 2 
 

company registered under the Companies Act, 2013, having its 

registered office at Kolkata, is presently doing business of tea 

plantation, manufacturing and ancillary works at the suit land. The 

entire suit land is described under the schedule ‘A’ comprising of 

4bigha, 2katha and 10lessa under dag no. 254, and schedule ‘B’ 

comprising of 2bigha 2katha 10lessa land is a part of the schedule ‘A’ 

land which is towards its eastern part under the same Dag. The land 

under schedule ‘B’ is illegally at present under the possession of the 

defendant. Earlier the defendant Bimloo Sawasi was a worker of 

Gingia T.E but he was terminated from his service in the year 2013. 

But suddenly in the month of December, 2016, the defendant illegally 

trespassed into schedule ‘B’ land and in the month of May, 2017 

erected one Ekshali shade and did not pay any heed to the constant 

reminders, protest and objections raised by the plaintiff to vacate the 

land as it was ready with tea cultivation, instead the defendant armed 

with deadly weapons threatened the plaintiff with dire consequences 

if they try to vacate them from the suitland. Even he erected bamboo 

fencing surrounding schedule ‘B’ land on June, 2017. As such, the 

plaintiff prayed for getting back the possession of the suit land as it is 

a part of Gingia Tea Estate which is illegally under the possession of 

the defendant. According to plaintiff, the suit land is towards eastern 

side of schedule ‘A’ land under dag no. 254 covered by Gingia NLR 

grant no. 210/371 of Gingia T.E of Baghmora, Biswanath and the area 

is bounded by- 

 North – Tea plantation section no. 34 in dag no 254 of Gingia T.E 

 South – Tea plantation section no. 34 in dag no 250 of Gingia T.E 

 East – Garden road of Gingia T.E 

 West - Remaining land under dag 254 of Gingia T.E. 

3. The defendant, Bimloo Sawasi submitted his written statement and 

vide the written statement replied that the plaintiff has no statuary 

right to claim his right over the suit land as he occupied the suit land 

by way of adverse possession since last 60years. The plaintiff is not 
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entitled to evict the defendant as he is time barred. Moreover, the 

defendant has been paying the land revenue in respect of the suit 

land from the time of his occupation and also constructed his 

residential house about 14 years ago. The defendant totally denied 

the fact that the plaintiff made any protest to remove the defendant 

from the suit land and also denied that he erected one Ekshali shade 

over the suit land on May 2017 because the house of the defendant 

was already constructed in the year 2002 and his forefather’s resided 

and cultivated there since 1960. As such the defendant has acquired 

his right over the suitland by way of adverse possession and because 

of the plaintiff’s suit be dismissed. 

4. Issues: Upon consideration of the pleadings of both sides the 

following issues in this suit are framed. 

i. Whether there is any cause of action in this suit? 

ii. Whether the plaintiff has right, title and interest over the 

suitland? 

iii. Whether the defendant has illegally trespassed into and 

occupied the land specified in schedule ‘B’ by erecting one 

Ekshali shade and also cultivating the same, causing loss, 

harm and injury to the plaintiff?  

iv. Whether the defendant has hostile and open possession over 

the suitland since last 60years? 

v. Whether the plaintiff is entitle to any relief as claimed for? 

vi. What other relief(s) the parties are entitle to? 

5. In order to substantiate the issues the plaintiff’s side examined five 

witnesses i. e. the plaintiff himself appeared as PW-1. On the other 

hand the defendant did not take any steps since 09.07.2019 and 

accordingly this suit proceeded ex-parte against the defendant. The 

plaintiff submitted exhibits in support of its suit. 

6. Heard the arguments advanced by the Ld. Counsel for plaintiff side. 

From the pleadings of the parties and after due consideration of the 
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documentary evidence available on record on the plaintiff side, this 

court arrived at the issue wise findings as follows: 

7. ISSUE NO. (i): This issue relates as to whether there is any cause 

of action for the suit. The plaintiff has alleged in the plaint that the 

defendant have illegally occupied the suitland that belongs to Gingia 

Tea Estate and the defendant side did not pay any heed to the 

objections made by the Plaintiff’s side neither the defendant has any 

intention to vacate the land.  With regard to the cause of action, the 

Hon'ble Apex Court in Kunjan Nair Sivaraman Nair vs. 

Narayanan Nair and Ors. reported in (2004) 3 SCC 277, held 

at para 16 as thus: "The expression 'cause of action' has acquired a 

judicially settled meaning. In the restricted sense 'cause of action' 

means the circumstances forming the infraction of the right or the 

immediate occasion for the action. In the wider sense, it means the 

necessary conditions for the maintenance of the suit, including not 

only the infraction of the right, but the infraction coupled with the 

right itself. Compendiously the expression means every fact which 

would be necessary for the plaintiff to prove, if traversed, in order to 

support his right to the judgment of the Court.” 

8. In the present case, the plaintiff narrated a bundle of facts in her 

pleading that has to be established by the plaintiff to get relief in the 

suit. On the other hand the defendant denied the pleading of the 

plaintiff and submitted that he has acquired the right over the suitland 

by way of adverse possession. His ancestors had possessed that land 

since last 60 years and as such, the plaintiff has no right to claim the 

suitland and also the time has already been expired to file this suit as 

it is barred by limitation. Also upon perusal of the pleadings of both 

the parties, it is derived that the facts that are averred in the Plaint 

are denied in the written statement and both sides have adduced 

evidence on the averments in their respective pleadings. Therefore, 

this Court is of the opinion that there is cause of action for the suit. 
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9. ISSUE NO. (iii) and (iv) are discussed together: This issues are 

the crux issues of the suit and would make it clear upon discussion 

whether the defendant have any right over the suitland by way of 

adverse possession and whether by virtue of that right, the defendant 

had made the construction over the suitland.  Now, upon perusal of 

the written statement it is found that the defendant has claimed his 

right by way of adverse possession. He stated that he has acquired 

the suitland from his forefathers who resided and cultivated there 

since 1960 and it was in the year 2002 that he constructed his house 

there. Before going into the pleading and evidence in this case, let me 

deal with the law relating to adverse possession.  

10. In the case of  T. Anjanappa v. Somalingappa, (2006) 7 SCC 

570,  the Hon'ble Supreme Court has held has follows:-  

Adverse possession means a hostile possession which is expressly or 

impliedly in denial of title of the true owner. Under Article 65 of the 

Limitation Act, burden is on the defendants to prove affirmatively. A 

person, who bases his title on adverse possession, must show by clear 

and unequivocal evidence i.e., possession was hostile to the real 

owner and amounted to a denial of his title to the property claimed. 

In deciding whether the acts, alleged by a person, constitute adverse 

possession, regard must be had to the animus of the person doing 

those acts which must be ascertained from the facts and 

circumstances of each case. The person who bases his title on adverse 

possession, therefore, must show by clear and unequivocal evidence 

i.e., possession was hostile to the real owner and amounted to a 

denial of his title to the property claimed. Where possession could be 

referred to a lawful title, it will not be considered to be adverse. The 

reason being that, a person whose possession can be referred to a 

lawful title will not be permitted to show that his possession was 

hostile to another's title. One who holds possession on behalf of 

another does not by mere denial of that other's title make his 

possession averse so as to give himself the benefit of the statute of 
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limitation. Therefore, a person who enters into possession having a 

lawful title, cannot divest another of that title, by pretending that he 

had no title at all. 

11. Further, in the case of Karnataka Board of Wakf v. Government 

of India, (2004) 10 SCC 779, the Hon'ble Supreme Court has held 

as hereunder:-  

Physical fact of exclusive possession and the animus possidendi to 

hold as owner in exclusion to the actual owner are the most important 

factors that are to be accounted in cases of this nature. Plea of 

adverse possession is not a pure question of law but a blended one 

of fact and law. Therefore, a person, who claims adverse possession 

should show: (a) on what date he came into possession, (b) what was 

the nature of his possession (c) whether the factum of possession was 

known to the other party (d) how long his possession has continued, 

and (e) his possession was open and undisturbed. A person pleading 

adverse possession has no equities in his favour. Since he is trying to 

defeat the rights of the true owner, it is for him to clearly plead and 

establish all facts necessary to establish his adverse possession. 

12. Again, in the case of L.N. Aswathama and Antoerh v. P. Prakash, 

(2009) 13 SCC 229, the Hon'ble Supreme Court has held as 

hereunder:-  

The legal position is no doubt well settled. To establish a claim of title 

by prescription, that is, adverse possession for 12 years or more, the 

possession of the claimant must be physical/actual, exclusive, open, 

uninterrupted, notorious and hostile to the true owner for a period 

exceeding twelve years. It is also well settled that long and continuous 

possession by itself would not constitute adverse possession if it was 

either permissive possession or possession without animus 

possidendi. The pleas based on title and adverse possession are 

mutually inconsistent and the latter does not begin to operate until 

the former is renounced. Unless the person possession the property 
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has the requisite animus to possess the property hostile to the title of 

the true owner, the period for prescription will not commence. 

13. In this case, it is stated that the defendant has illegally occupied the 

suit property from 2016 and the suit property is ready with tea 

cultivation as it is a part of Gingia tea estate whereas the defendant 

claimed that since last 60 years, he and his fore-fathers were the 

original owners of the suitland but that is not sufficient to dismiss the 

suit as claimed by the defendant, based on the claim of adverse 

possession. It has been laid down by the Hon'ble Supreme court in 

various judgments that in order to prove perfect title by adverse 

possession, the person must enjoy the property as his own, denying 

the title of the true owner and that too to the knowledge of the true 

owner. The possession of the defendant did not become adverse to 

the knowledge of the true owner and therefore, the defendant cannot 

claim title to the suit property. Moreover, the defendant side did not 

contest the suit after filing the written statement. At the time of cross-

examination of the plaintiff witnesses, the defendant side remained 

absent nor did he submit any evidence on his behalf to support his 

claim, as such, the defendant’s right over the suit property by way of 

adverse possession is not established. 

14. Claim of adverse possession must be proved as per law and in the 

present suit at hand after the above discussions it has become clear 

that the defendant illegally entered and occupied the suitland having 

no right over it and he also made illegal constructions there. The 

plaintiff has succeeded in establishing its case by way of submitting 

evidence of five PWs. As the defendant did not cross-examined them, 

the fact of the plaintiff side remain intact and goes in its favour. 

15. ISSUE NO. (ii):  PW 1/ Amarjit Singh, through his evidence on 

affidavit stated that he has been working as the manager of Gingia 

T.E since 2013 and he was legally appointed through specific power 

of attorney (Ext. 1) to represent M.K Shah Exports Ltd in the suit. The 

plaintiff has been paying the land revenue for the entire land 
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(schedule ‘A’ and ‘B’) belonging Gingia T.E covered by Gingia NLR 

grant no. 210/371. Ext. 2- Revenue paying challan 2017-2018 and 

Ext. 3 – Certified copy of Jamabandi of Gingia T.E NLR grant no. 

210/371 are submitted to verify the same. The plaintiff also has 

submitted the written information from the Circle Officer, Biswanath 

Revenue Circle vide RTI, Act. 2005 (Ext. 4) and also the trace map of 

dag no. 254 covered by Gingia T.E NLR grant no. 210/371 issued by 

Circle Officer, Biswanath Revenue Circle (Ext. 5). The T.E plantation 

was kept ready in schedule ‘B’ land but the same has been illegally 

occupied by the defendant because of which Gingia T.E is suffering 

from huge loss and damage. PW 1 submitted further evidence-on- 

affidavit along with Ext. 6 to 14 which includes forwarding letters with 

revenue paying challans from the years 2008-09 to 2016-17. Ext. 14 

is the notice of demand issued by SDO (Civil), Biswanath dated 

21.03.2009. PW 2/Deepak Sarma, PW 3/Estiphen Sona, PW 4/ 

Krishendu Bose and PW 5/Bishnu Behera reiterated similar averments 

made by PW 1. The plaintiff has succeeded in establishing its case by 

way of submitting evidence of five PWs. As the defendant did not 

cross-examined them, the fact of the plaintiff side remain intact and 

goes in its favour.  

16. After perusal of entire evidence on record it gets clear that the plaintiff 

has succeeded in establishing the suit in his favour and hence, he is 

entitled to get the relieves as prayed for. 

17. Both ISSUE NO. (v) & (vii) are discussed together: That as per 

finding of the crux issue nos.(ii), (iii) and (iv), which are decided in 

favour of the plaintiff holding that the plaintiff is entitled to the reliefs 

as claimed for. The defendant is not entitled to any relief. As per 

finding of all the issues, the suit is decreed with the following reliefs: 

A. The suit is decreed declaring Plaintiff’s right, title and 

interest over the suit land as mentioned in the plaint.  
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B. The suit is also decreed for eviction of the defendant 

from the suit property and recovery of possession by the 

Plaintiff. 

C. The suit is decreed allowing permanent injunction by 

restraining and prohibiting the defendant and his men, 

employees, agents etc. from entering into the peaceful 

possession of the plaintiff. 

ORDER 

15. The suit is decreed on contest without cost. 

            A decree declaring plaintiff's right, title and interest over the 

suitland and recovery of possession over the suit land by the Plaintiff and 

a decree for permanent injunction restraining and prohibiting the 

defendant and his men, employees, agents etc. into the suit land. 

16. Prepare the decree accordingly.    

17. Given under my hand and seal of this court on the 30th day of August,  

 2019 at Biswanath Chariali. 

 

 

 

Munsiff 

                                                                                     Biswanath Chariali 
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APPENDIX 

 

PLAINTIFF’S WITNESSES: 

 

1. PW 1: Amarjit Singh 

2. PW 2: Dipak Sharma 

3. PW 3: Estiphen Sona 

4. PW 4: Krishendo Bose 

5. PW 5: Bishnu Behera 

 

PLAINTIFF’S EXHIBITS: 

 

1) Ext. 1 : Specific Power of Attorney 

2) Ext. 2: Revenue Paying Challans for the year 2017-18 

3) Ext. 3: Certified copy of Jamabandi of Gingia Tea Estate NLR Grant 

no. 210/371  

4) Ext. 4: Written Information from the Circle Officer, BNC Revenue 

Circle 

5) Ext.5: Trace Map of Dag No. 254 covered by Gingia Tea Estate NLR 

Grant no. 210/371 issued by the Circle Officer, BNC Revenue Circle 

6) Ext. 6 to 13- Revenue Paying Challans for the year 2008-09 to 2016-

17. 

7) Ext. 14- Notice of demand issued by SDO(civil) Biswanath, Dated 

21.03.2009. 

 

DEFENDANT’S WITNESS: NIL 

      DEFENDANT’S EXHIBITS: NIL 

MUNSIFF 

BISWANATH CHARIALI 

 


